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DIPLOMATIC PEOCEDUEE PEELIMINAEY TO THE CON- 
GEESS OF WESTPHALIA 

During the negotiations leading up to the Congress of West- 
phalia a considerable number of problems of diplomatic procedure 
arose which occasioned serious delays in the conclusion of peace. 
The convoking of a general peace congress : of the majority of the 
European states was a new departure in international practice ; and 
in view of the great differences of these states in religion, politics, 
interests and language it was necessary to reach preliminary agree- 
ments on procedure before the actual work of making peace could 
begin. These agreements- were not easily and quickly made ; and the 
eight or nine years of negotiations which preceded the Congress of 
Westphalia are a good illustration of the fact that the diplomatic 
practice of today is the result of an evolutionary process. 

The corps diplomatique did not take form until the end of the 
fifteenth century; and for a century and more following its appear- 
ance, ambassadors and statesmen consumed a large part of their time 
in wranglings over the proper mode for conducting diplomatic busi- 
ness or the proper courtesies to be observed in international inter- 
course. 

These wranglings and disputes were characteristic of the age. 
Form and ceremony had lost little of their mediaeval significance. 
Consequently at a time when diplomatic precedents were in the mak- 
ing, and when, the formalities and ceremonies of diplomatic practice 
had not become stereotyped, the foreign representatives of princes 
and republics were rightly cautious in taking any step which might 
result in a loss of the dignity or prestige of their respective states, 
or which might constitute an unintentional admission of the disputed 
claims of rival monarchs. The theoretical or ceremonial equality of 
states as now recognized in international law was by no means 
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established, and the contest for pre-eminence among the crowns 
of Europe embittered national feelings and embarrassed the work 
of diplomats. The Holy Roman Empire, whose jurists had so posi- 
tively claimed for it a universal jurisdiction, was crumbling into 
smaller units; princes and estates within the Empire, technically 
subordinate but practically independent of the Emperor, added to 
the diplomatic confusion by their demands for direct participation 
in international affairs; while the situation was further complicated 
by the cleavage of religious dissensions, which divided the diplomatic 
field into two camps. 

Thus questions of procedure in the first half of the seventeenth 
century offered an excellent excuse for any obstreperous state to delay 
peace negotiations. More than this, these questions were formidable 
obstacles to the conclusion of peace even among belligerents gen- 
uinely desiring to end a war. 

I. GOOD OFFICES AND MEDIATION 

The approved usage of nations has long sanctioned proposals by 
a neutral state to assist in the amicable settlement of the interna- 
tional disputes of other states. These proposals may be in the form 
of an offer of good offices, whereby the neutral state will serve simply 
as the medium for an exchange of demands between the disputing 
states. Or the proposal may go as far as an offer of mediation, which, 
if accepted by both disputants, may entitle the neutral state to pre- 
side over and direct the negotiations for a pacific settlement. Such 
is the precise distinction between good offices and mediation made 
by modern authorities on international law. The jurists of the seven- 
teenth century, however, were not so explicit in the use of these 
terms. International law was in its infancy and the vocabulary of 
diplomacy had not yet assumed the accuracy and precision which 
was to characterize it in a later period. Legal scholars, like Hugo 
Grotius, who prided themselves on their classical learning, were loath 
to invent new terms not found in the Latin of Cicero and Livy, and 
consequently they employed a variety of words and awkward phrases 
to express ideas which a later generation were to condense into a 
single word with a technical meaning. Even in the time of Grotius 
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the diplomatic vocabulary had adopted the term mediation. But 
since the word was not to be found in the language of the classics, 
the learned author of De jure belli ac pacis, who as Swedish ambas- 
sador at the court of Prance made a practice of decorating his official 
correspondence with choice selections from the Latin poets, scorned 
to make use of the current expression, and employed such phrases 
as conciliatio, arbitrium, ad reconciliandos, and pacificationis nego- 
tium, without maintaining any difference between them. 1 

On the other hand, Bogislav Chemnitz, whose celebrated history 
of the Swedish intervention in Germany was published in the year 
1648, and who made frequent use of the word mediation, appears to 
have discriminated between an accepted and an unaccepted offer of 
the diplomatic services of a third state in the settlement of an in- 
ternational dispute. The former act he called an interposition; while, 
if the offer was accepted, the ensuing process was called a mediation. 2 
As to the phrase good offices: This term is found in the diplomatic 
documents of the Thirty Years' War, but the jurists of the seven- 
teenth century made no effort to set it off from mediation. 3 Perhaps 

i Bikskansleren Axel Oxenstiernas SJcrifter och Brefvexling : Orotii epistolw 
ad Oxenstierna, II, ii, 104, 228, 257, 320, 338, 343; Hugonis Grotii epistolw 
(Amsterdam: 1687), ep. 496, 636, 671, 722, 745, 754. Grotius confused arbitra- 
tion and mediation in his De jure belli ac pacis, lib. II, cap. xxiii, 7-10 ; lib. Ill, 
cap. xx, 46-49. 

2 Chemnitz, Koniglichen Swedischen in Teutschland gefuhrten Kriegs ( Stet- 
tin: 1648), I, 28, 33; II, 28, 29, 142, 938. The jurists of the age of Louis XIV 
and of the eighteenth century laid stress upon the matter of the acceptance of 
an offer of mediation as a prerequisite to the act. Compare Samuel Pufendorf, 
De jure naturce et gentium (1672), lib. V, cap. xii, 7; Johann Wolfgang Textor, 
Synopsis juris gentium (1680), cap. xx, 51; Abraham de Wicquefort, L'Ambassa- 
deur et ses Fonctions (1682), II, cap. xi; Francisco Schmier, Jurisprudentia 
publica universalis (1722), 307; Nikolaus Hieronymus Gundling, Jus natural 
ac gentium (1751), cap. xxiv, 45; and his Discours ilber das Natur- und Volcher- 
JRecht (1734), cap. xxxv, 144; Johann Gottlieb Heineccius, Elementa juris natures 
et gentium (1738), lib. II, ccxxi; Johann Justin Schierschmid, Elementa juris 
socialis et gentium, (1743), 551; Christian Wolff, Jus natures methodo scientifica 
pertractatum (1741-1748), V, 923; Henrici de Cocceji, Grotius illustratus seu 
commentarii ad Hugonis Grotii De jure belli ac pacis (1744-1747), II, 662; III, 
420; Samuel de Cocceji, Introductio ad Henrici de Coceccii Grotium illustratum 
(1748), 509. 

*In the Treaty of Hamburg negotiated between France and Sweden in 1638, 
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they had enough to do in establishing the difference between media- 
tion and arbitration. In the second half of the eighteenth century, 
Johann Moser pointed out, that the French Government in its corre- 
spondence of 1742 with Russia over the question of facilitating an 
amicable settlement of Russia's dispute with Sweden, had laid down 
the fundamental distinction between good offices and mediation which 
has since then been generally accepted. 4 

It was not for lack of offers of good offices and mediation by neutral 
nations that the Thirty Years' War was prolonged. In fact, it will 
not be too much to say that during no other war in the modern age 
has greater activity been displayed on the part of non-belligerent 
states in offering their services to effect a cessation of hostilities and 
to bring about preliminary negotiations for peace. Prominent among 
these peace-seeking powers should be named Denmark, Venice, Eng- 
land and the Papacy, all of whom were eager to play the role of medi- 
ator, if not the role of "arbiter of Europe." In 1629, when making 
his peace with the Emperor, Christian IV of Denmark undertook to 

the Latin term offieia (translated by tons offices in the French collection of 
Frederic Leonard published in 1693) is employed with the term opera, but even 
here I do not believe that we find a conscious attempt to separate good offices 
from mediation. "VII. Et quia ad tractatus cum hoste instituendos et Bex 
Christianissimus et Serenissima Eegina Sueciae crebis amicorum Principium 
officiis invitantur, ne quid in se desiderari possit honestas pacis universalis con- 
ditiones numquam recusaturis, quantocyus notum mediatoribus faciant sibi esse 
decretum de pace induciisve non nisi conjunctim agere, nihil absque mutuo con- 
sensu pacisci, et utramque causam simul et eodum momento pertractare, ut ipsi 
Mediatores suam operam et sua offieia eo dirigant." — Hallendorff, Sverges Trak- 
tater med Frammande Magter, V, ii, 426. The Latin text is also found in Lon- 
dorp, Acta publica, TV, 689; and Bougeant, Eistoire des Guerres et des Negotia- 
tions qui pre'ee'derent le TraitS de Westphalie (Paris: 1767), I, 314. The French 
text is in Leonard, Reeueil des Traitez de Paix, V; Bernard, Reeueil des Traitez, 
III, 385; Dumont, Corps Diplomatique, VI, 161. Compare the following extract 
from the dispatch of Mazarin to d'Avaux and Servien on June 14, 1644: "H 
n'omettra pas aussi d'assurer ledit Boi, que le Boi a resolu d'employer ses offices 
aupres du Due de Transilvanie, pour empgeher qu'il n'entreprenne rien contre la 
Pologne." — Le Clerc, Negotiations secretes touchant la Paion de Munster et d'Osna- 
brug (1725), II, 68. 

* Versuch des neuesten Europaischen Volker-Rechts in Friedens- und Kriegs- 
Zeiten (1777-1780), VIII, 422. Yet Vattel failed to observe the difference 
in 1758. Compare his Droit des Gens, liv. IV, chap, ii, 17. 
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induce the Emperor and Gustavus Adolphus to settle their dispute 
by negotiation. 5 

As a result, a conference was held at Danzig between Gustavus 
Adolphus and the Imperial plenipotentiaries; but this did not bring 
an amicable settlement, and soon the Snow King was marching 
with his army across Germany. 6 In the following years the King 
of Denmark repeated his offer of good offices and mediation; and, 
after the Peace of Prague, the Electors of Saxony and Brandenburg 
and the Duke of Lunenburg pressed their interpositions upon the 
belligerents, without much effect. 7 From other states came numerous 
offers of good offices and mediation, not the least hopeless and med- 
dlesome of these efforts toward peace on the part of neutrals being 
the mission of the Duke of Arundel to Vienna in 1636 with the Eng- 
lish King's offer to "interpose our mediation and credit with all the 
Princes and States of our profession in religion within the Empire 
to persuade them to submit to the Emperor, and accept peace. ' ' 8 Akin 
to the British fiasco was the presumptuous proposal of the Duke 
of Parma in 1637 to mediate between Prance and Spain — a proposal 
which Richelieu turned down in coldly polite words. 9 

Did the rejection of offers of mediation furnish legitimate grounds 
for offense to the Powers which had tendered their services? This 

5 Chemnitz, op. tit, I, 28-36; Khevenhiiller, Annates Ferdinandei, X, 1146-1147. 
G. Droysen, Gustaf Adolf, II, 125-139. 

6 The Powers in dispute at Danzig did not limit themselves to the mediation 
of Denmark alone. Note the following extract from the instructions given to 
the Swedish plenipotentiaries in April, 1630: "III. Inquirent deinde, quinam 
Mediatorum vice fungentur? Et si venerint e Dania, ab Electoribus Saxonise 
et Brandeburgensi aut Civitatibus Hanseaticis, denique a Regibus Galliae, 
Britanniae aut ab Ordinibus Generalibus Belgii Legati, hi admittentur omnes, 
aut quotquot advenerint ab amicis. Nee repudiabuntur, si qui ab Electoribus 
Imperii conjunctim fuerint ablegati aut ab Infante Belgica vel Duce Bavarise. 
Quod si suos Rex Poloniae praesto habuerit, suamque interpositionem obtulerit, 
ne illi quidem rejicientur." — Bikskansleren Axel Oxenstiernas Skrifter och Bref- 
vexling, II, i, 588. 

i Chemnitz, I, 318-319; II, 28-29, 116-118, 142-143, 231-232, 315-317, 435, 569, 
619, 924-938, 1028-1046; Khevenhiiller, op. tit., XII, 260, 1722-1747, 2340. 

sS. R. Gardiner, History of England, VIII, 158-159; Khevenhiiller, XII, 1881, 
2095-2141. 

aAvenel, Papiers de Richelieu, V, 1022; VIII, 323. 
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question was not discussed by Grotius in his Be jure belli ac pads, 
published in the year 1625. But the jurists of the later part of the 
seventeenth century who built upon the foundations of Victoria, 
Suarez, Gentili and Grotius, and who found the history of the Thirty 
Years' War to be a rich storehouse of materials to supplement the 
archaic collection of cases and precedents from classical lore accumu- 
lated by their predecessors, had more to say on the subject. Pufen- 
dorf, the disciple of Grotius, attempted to establish the principle in 
his De jure natures et gentium (1672) that a belligerent state was 
under obligation to accept an offer of mediation ; and more than this, 
that neutral Powers might rightly compel a settlement upon terms 
which they themselves should fix by joining forces against the state 
that refused their manifesto. 10 It was a project of armed mediation 
in German affairs, such as Pufendorf defended, that attracted the 
flighty ambitions of James I of England and his son Charles through- 
out the greater part of the Thirty Years' War; and perhaps it was 
the contempt which the Stuarts earned for themselves on the Con- 
tinent by their ineffectual meddlesomeness that drew from Pufendorf 
the warning that only those princes should undertake "mediation 
by force of arms" who were able to compel submission to their award. 
On the other hand, Johann Textor, in his Synopsis juris gentium 
(cap. XX, 50-61), published at Basel in 1680, took issue with Pufen- 
dorf and argued that no belligerent state was bound to accept an 
offer of mediation if it had good reasons for refusing. Furthermore, 
a refusal of an offer of mediation was not to be considered as a 
legitimate ground for offense or for a declaration of war. This posi- 
tion was also held by Wicquefort, whose celebrated treatise on 
L'Ambassadeur et ses Fonctions was published at The Hague in 1681. 

II. THE PAPAL AND THE VENETIAN OFFERS OF MEDIATION 

When Richelieu changed his policy of covert alliances for one 
of open warfare, the Papacy made an earnest effort to persuade the 
Catholic princes to accept the mediation of the Vicar of Christ, sug- 
gesting that a conference of plenipotentiaries should be assembled 

io Lib. V, cap. xiii, 7. 
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for this purpose. The Papal offer of mediation was accepted; and 
thereupon Urban VIII very skilfully cut short the diplomatic skir- 
mishes as to the location of the proposed conference by himself nam- 
ing Cologne. To this city in October, 1636, came Cardinal Ginetti 
as legatus a latere and commissioned to perform the office of mediator 
among the Catholic princes. The Empire and Spain hastened to 
applaud the zeal of the Holy Father and hurried their plenipoten- 
tiaries to Cologne in the hope of throwing upon France the odium 
of refusing the opportunity to make peace. 11 

The allies soon discovered that Richelieu at the outset had played 
a clever trick upon them by naming his brother, the Cardinal of 
Lyons, as the plenipotentiary of France. No appointment could have 
been more disagreeable to the Spaniards. The celebrated contest be- 
tween the crowns of France and Spain was then at its height, and 
the rank of Alphonse de Plessis as a prince of the Church would 
entitle him to a place in the congress superior to that which the 
representatives of Spain could claim. The objections of the Court of 
Madrid to the Cardinal of Lyons were eminently legitimate objections 
in the opinion of seventeenth century jurists, but nevertheless they 
had the appearance of delaying the negotiations, and gave Richelieu 
the opportunity to pose as a great lover of peace when, after some 
delay on his part, he withdrew the appointment "in order to remove 
any obstacle in the way of the good work of pacification." 12 

The Papal offer of mediation had been conveyed to the Catholic 
princes through the nuncios at the European capitals ; but, although 
the Swedish Queen had an ambassador at Paris, no invitation on the 
part of the Papacy reached this dignitary. Such an oversight was, 
of course, consistent with the Roman attitude toward the Protestant 
Powers. Before the days of Martin Luther, Innocent III had declared 
that the Head of the Catholic Church was the ' ' supreme mediator over 
all lands on the earth"; but in the seventeenth century the Papacy 

11 Adam Adami, Relatio historica de padfioatione Osnabrugo-Monasteriensi, 
cap. ii, 8; Memoires de Richelieu, IX, 71 seq. ; Avenel, op. cit., V, 222-223, 
463, 521-522, 525-526; Orotii epistolw ad Oxenstierna II, ii, 104, 169, 217, 236, 
260, 268, 289, 337; Bougeant, op. cit., I, 261-264. 

12 Avenel, VIII, 309; Memoires de Richelieu, IX, 74, X, 108; Orotii epistolw 
ad Oxenstierna, II, ii, 260, 264, 268, 273, 284, 286, 294. 
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was still unable to reconcile itself to the accomplished facts of the 
Reformation, and at the conference of Vervins in 1598 the Papal 
mediator had threatened to withdraw if the English were admitted 
to the negotiations. 18 This discriminating policy was poorly adapted 
to the needs of Europe during such a vast conflict as the Thirty Years' 
War. France could not be expected to run the danger of ruining her 
alliance with the Protestant Powers by negotiating under a media- 
tion which did not extend to her allies; and it was too much to ask 
of a proud and powerful nation such as Sweden to participate in an 
assembly where its presence was ignored by the chief mediator. More- 
over, the attitude of the Papacy was a stumbling-block in the way 
of Richelieu's great ambition to compel the summoning of a universal 
peace congress in which the Protestant princes of Germany might 
have seats and there add to the confusion of the Hapsburgs. 

The unfolding of Richelieu's scheme of a universal congress began 
in the spring of the year 1635, when High Chancellor Oxenstierna 
came to Paris in the interest of the new alliance between France and 
Sweden, which gave promise of repairing the losses of Nordlingen 
and the Peace of Prague. On April 28, Oxenstierna signed the Treaty 
of Compiegne whereby neither ally was to treat with the Emperor 
save jointly and with common consent. 14 But even at this time the 
Chancellor was far from being convinced that the alignment with 
France would bring good to Sweden and to the Protestant Powers in 
Germany, and that after all it might not have been a better policy 
to conclude peace with the Emperor, as the Duke of Saxony had 
done. The Regents of Sweden shared these doubts with Oxenstierna, 
and refused to ratify the Treaty of Compiegne for the reason that it 
bound the allies to refrain from separate negotiations with the Em- 
peror. 15 Richelieu was therefore under the necessity of winning a 
more ardent Swedish approval of the French alliance. For this pur- 
pose he dispatched the Marquis de Saint-Chamond to the Chancellor 

is Registrum de negotio romani imperi, ep. clxxxv; Hugonis Grotii epistolw, 
ep. 709; Grotii epistolce ad Oxenstierna, II, ii, 297. 

I* Hallendorff, op. cit., V, ii, 318; Leonard, op. oit., V; Bernard, op. cit., HI, 
365; Dumont, op. cit., VI, 88. 

is Chemnitz, II, 775, 925. 
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and the Baron d Avaugour to the Regents with instructions to secure 
the promise of Sweden to relegate all peace negotiations to a general 
congress at which the allies might meet the Emperor with a united 
front. 16 In carrying out these instructions Saint-Chamond succeeded 
in obtaining from Oxenstierna a qualified acceptance of the proposal 
that the Swedes should join the French at the Congress of Cologne 
in treating with the Emperor. This half-promise was included in 
the Treaty of Wismar, signed on March 20, 1636. 17 For the moment 
it appeared as though an important step had been taken in the 
direction of a universal peace congress. 

Another formidable obstacle in the way of the congress remained 
to be overcome. Could the hitherto unrelenting attitude of the Papacy 
upon the question of intercourse with the Protestant Powers be 
swerved in the interest of the peace of Europe? On July 5, 1636, 
the Cardinal of Lyons wrote from Eome to say that the Pope would 
not raise insuperable objections to the presence of the Swedes at 
Cologne, although their plenipotentiaries would be ignored by the 
Papal Legate, and their negotiations must needs be conducted through 
other channels. 18 While this arrangement indicated a concession on 
the part of the Holy Father, Richelieu was well aware of the fact 
that it would not satisfy the scruples of the Swedes. In his own 
mind he was convinced that the Papacy did wrong in not permitting 
its nuncios to treat with the Protestant Powers, that if the Papacy 
honestly sought to bring about a general peace by means of its media- 
tion, then it was not enough for the Papal Legate at Cologne merely 
to tolerate the presence of the Swedish plenipotentiaries at the pro- 
posed congress, but that a formal invitation should be sent by 
the Pope to the Protestant belligerents. These views Richelieu ex- 
pressed to the Holy Father through the French representative at 

is Avenel, VIII, 286, Memoires de Richelieu, VIII, 344. 

"Avenel, V, 463. The fifteenth article of the Treaty of Wismar read: "Is 
eligatur tractatui locus qui seque commodus et tutus utrique sit qualis pro prae- 
sente rerum statu videtur esse Colonia." — Hallendorff, V, ii, 371. The treaty as 
published in Pufendorf's De rebus Sueeieis, lib. x, 14, reads the same, except the 
word creditur is in the place of videtur. Inaccurate summaries of the treaty are 
in Londorp, op. cit., IV, 566 ; Leonard, V ; Bernard, III, 375 ; Dumont, VI, 123. 

is Avenel, V, 526. 
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Rome, and he also said the same things to the Papal Nuncio at Paris. 19 
The formal invitation, however, was not forthcoming; and when 
Richelieu took it upon himself to request the Swedish Government to 
send plenipotentiaries to Cologne, the Regents replied that they had 
not yet been invited by the mediator. Accordingly on February 21, 
1637, Richelieu instructed the French Ambassador at Venice to re- 
quest the Republic to offer its mediation to the Swedes. 20 

The Republic of Venice acted upon the suggestion of Richelieu and 
tendered its services to Sweden, proposing that the Protestant Pow- 
ers should submit to the mediation of its ambassador at Cologne. 21 
To the Regents of Sweden this offer was not altogether agreeable. 
During the year which had elapsed since the signing of the Treaty of 
"VVismar, the Swedish policy that ultimately led to the partition of 
the Congress of Westphalia into two separate conferences had al- 
ready taken definite shape. The Swedes were alarmed, and not with- 
out cause, lest in any congress of European Powers they would ha-ve 
to play second fiddle to France. The apprehensions of the Scandi- 
navians in regard to the dangers that would be met in a general peace 
assembly had been stimulated by reports from Queen Christina's rep- 
resentative at the Court of Louis XIII. 

This ambassador was Hugo Grotius, who owed his appointment to 
the faithfulness with which the High Chancellor carried out one of 
the last wishes of Gustavus Adolphus; for the heroic Swedish king 
had been a careful student of the Be jure belli ac pads and had in- 
tended to give a suitable reward to its author before he died on the 
battlefield at Liitzen. Throughout the negotiations over the Congress 
of Cologne, Grotius exerted himself to dissuade Oxenstierna from 
sending plenipotentiaries to the conference, reminding him of the 
humiliations which the representatives of Sweden would encounter 
in a city where the influence of the Pope was so great, and where his 
cardinal was so highly respected. 22 On January 12, 1637, Grotius 
wrote Oxenstierna, giving an account of an interview with Theodore 

^Mimoires de Richelieu, X, 88-91; Avenel, V, 765-766; G. Fagniez, Pere 
Joseph et Richelieu, II, 393. 

20 Avenel, VIII, 309. 

21 Pufendorf, De rebus Suecicis, lib. ix, 63. 

22 Orotii epistolw ad Oxenstierna, II, ii, 228, 262, 268, 272. 
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Godefroy, the French historian and jurisconsult, who solemnly advised 
the Scandinavian Government against sending any plenipotentiaries 
to Cologne; for the town hated the Swedes, the Papal Legate was 
unfriendly to the Protestants, and the good feeling between the allies 
would be endangered by contests between their plenipotentiaries over 
the precedence of their respective monarchs. 23 Godefroy, it seems, 
took unusual pains to impress upon Grotius the fact that in any in- 
ternational congress France would demand the first place after the 
Emperor; and, since this distinguished historian had been appointed 
by Richelieu to the office of technical adviser to the French pleni- 
potentiaries at the Congress of Cologne, Grotius had good grounds for 
believing that he spoke under orders from the cardinal himself and 
that the premier of France was far from desiring the end of the war. 

In regard to the question of the pre-eminence of the crowns, Gro- 
tius pursued a line of conduct which tended to increase the dislike of 
the Swedes for negotiating in a general peace congress and which cul- 
minated in an episode forming one of the curious chapters in the 
history of the struggle for diplomatic equality in the family of nations. 
In his letters to Oxenstierna, Grotius frequently complained that the 
corps diplomatique and many of the French officials at Paris were 
not as ready as they should be in observing the formalities due to the 
ambassador of so powerful a state as Sweden. 24 At the beginning of 
the second year of his mission he became involved in a protracted 
quarrel concerning the dignity of the Kingdom of Sweden. 

On February 18, 1637, at the public entry of the new ambassador 
from the Netherlands into Paris, the servants of Grotius attempted 
to place his coach in the procession ahead of the coaches of the two 
ambassadors from England. 25 A skirmish ensued in which the Eng- 
lish, being the greater in number, were having the best of it, when the 
French master of ceremonies intervened and decided in favor of 

23 Grotii epistolce ad Oxenstierna, II, ii, 297. Godefroy had a great reputa- 
tion as a defender of the French King's claims to pre-eminence. He was the 
author of the Mimoire aoncernant la prdseance des rois de France sw les rois 
d'Espagne (Paris: 1613), and of other works of similar nature. 

2*/5W., II, ii, 227, 277, 312, 466; iv, 72. 

25/6Jd., II, ii, 312; J. L. de Burigny, Vie de Grotius (Paris: 1752), I, 391. 
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England. This affair was the occasion of several long interviews be- 
tween Grotius and the British representatives, in which the dignity 
of the Kingdom of Sweden was gravely discussed. 

The Earl of Leicester declared that Sweden's claim to pre-emi- 
nence was a rather novel pretension. Grotius made answer that the 
Swedish Kingdom was the most ancient and extensive in Christen- 
dom. Leicester referred to the classification of kingdoms by the Pope. 
Grotius retorted that nothing from that source had weight in the 
argument. When the English minister insisted that England had 
been converted to Christianity before Sweden, Grotius rejected the 
argument as one which might injure the spread of the Christian faith 
by impeding the conversion of the pagans and Mohammedans I 26 
As late as July 26, 1637, the ambassadors were still continuing their 
conversations on this subject. Leicester contended that as Denmark 
and Norway yielded precedency to England, Sweden ought to follow 
their example. Grotius replied that whatever the Danes and Nor- 
wegians might do, made no difference in the rights of Sweden. Leices- 
ter asked how far back the antiquity of Sweden reached. Grotius 
answered that it transcended the most ancient annals ; and that with- 
out going farther back it was sufficient to cite the testimony of 
Tacitus, who described the Swedish nation as very powerful in. 
warriors and ships. The English minister declared that a long space 
of time had elapsed since Tacitus wrote, in which the pages of history 
had nothing to say about the Swedes. Grotius proved that they had 
been mentioned in every age by the chroniclers. He added that it 
had been a matter of some surprise to find that when the truce was 
signed in Holland the English permitted the French to be named first 
in the documents, while in the treaties which Sweden made with 
France there was always one copy in which the name of Sweden was 
put before the name of France. The conversation between the two 
ambassadors then touched upon the subject of a general peace con- 
gress. If every monarch claimed the precedency, said Leicester, 
it would be impossible for their plenipotentiaries to meet together in 

26 Grotii epistolw ad Oseenstierna, II, ii, 314, 319; Hugonis GrotU epistola, 
303, 306, 866. 
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one assembly. Grotius thought that a number of expedients might 
be devised to save the claims of each. 27 

Although the parleys between Grotius and the Englishmen appear 
to have been conducted with decorum and moderation, the learned 
representative of Sweden launched himself into a highly offensive 
quarrel with Dr. Renaudot, the editor of the Gazette. Eenaudot had 
published an account of the battle of the coaches, in which the name 
of England was mentioned before that of Sweden. Grotius demanded 
that in another issue of the Gazette the name of Sweden be mentioned 
before that of England in order to square the account. Upon Kenau- 
dot 's replying that he took orders from no one but the King and the 
Cardinal, Grotius retorted with unseemly anger, that unless the editor 
of the Gazette gave satisfaction he should feel to his sorrow that 
Sweden was powerful enough to secure justice ! 28 

It was in the midst of the above-mentioned quarrels over diplo- 
matic courtesies that the Venetian offer of mediation at the Congress 
of Cologne reached Sweden. The letter in which the offer was made, 
addressed the Queen as Serenissima Regina Suecice, although a month 
before its dispatch, Grotius had intimated to Oxenstierna that the 
Venetians were well aware of the fact that the only proper address 
to the Swedish Queen was Serenissima ac Potentissima Regina Sue- 
cice, similar to the formula which Venice accorded to the King of 
England. 29 The blunder in diplomatic etiquette committed by the 
Venetian Government thus furnished the Swedes with legitimate 
grounds for delaying their acceptance of the proffered mediation and 
Father Bougeant, the celebrated historian of the negotiations preced- 
ing the Peace of Westphalia, lays at the doors of Venice and Sweden 
a considerable part of the responsibility for the failure of the Con- 
gress of Cologne. 30 This verdict, however, is kind to the memory of 
the masterly Richelieu, whom the Spaniards and Imperialists at this 
time denounced as the one obstacle to peace in Europe. On his side, 
Richelieu was too clever a diplomat to allow the Emperor and Olivarez 

27 Orotii epistolce ad Oxenstierna, II, ii, 376. 

zsibid., II, ii, 316. 

2<>/&id., II, ii, 320. 

so Histoire du Traiti de Westphalie, I, 263. 
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to foist upon France all the blame for delaying the peace negotiations 
at Cologne ; and accordingly he exposed the game of the Imperialists 
by demanding safe-conducts for the plenipotentiaries of Sweden, 
Holland and the Protestant princes of the Empire. This opened a 
delicate question. The Spanish King was willing to grant safe-con- 
ducts to the Swedes, but refused to do the same by the Dutch, who 
were still considered as rebellious subjects. On the other hand, the 
Emperor was willing to give safe-conducts to the Dutch, but hesitated 
to accommodate the Swedes and the Protestant princes of Germany. 81 
Quite rightly no Power was willing to send plenipotentiaries to 
Cologne without the proper passports, and thus the evasions of the 
Empire and Spain in this matter were enough to block the peace 
negotiations, while giving Richelieu the opportunity of complaining 
to the mediators that the good intentions of the Holy Father were 
made fruitless by the insincerity of the enemies of France. 32 

III. MEDIATION ACCEPTED : THE TREATY OP HAMBURG IN 1641 

The long series of attempts on the part of the English Stuarts 
to play the role of mediator in the Thirty Years' War came to a sorry 
climax in 1638, with the manoeuvres of Charles I to arrange a con- 
ference at Brussels, in which he hoped to secure some concessions 
at the hands of the Emperor for his nephew in the Palatinate, while 
at the same time he was negotiating with Richelieu for an offensive 
and defensive alliance against the Empire. 88 Hereafter the diplomatic 
struggle centred in the city of Hamburg, where d'Avaux and Salvius 
negotiated a renewal of the Franco-Swedish alliance, and where the 
Imperial agents, Graf Kurtz and Conrad von Liitzow, employed the 

si Avenel, V, 463, 643, 844, 1014; VI, 256; Memoires de Richelieu, X, 105-127; 
A. Canovas del Castillo, Estudios de Reinado de Felipe IV, I, 393-396; Barozzi 
and Berchet, Relazioni degli stati europei lette al senato dagli ambasciatorl 
veneti, II, ii, 306; Aitzema, Saken van Staet en Oorlogh in ende omtrent de 
Vereenigde Nederlanden, II, 423; A. Waddington, La republique des Provinces- 
Unies, la France et les Pays-Bas espagnols de 1680 a 1650, I, 290-292; Le Clerc, 
op. cit., I, 229; Pufendorf, De rebus Suecitis, lib. ix, 64; Adam Adami, op. tit., 
cap. ii, 11-12. 

32 Avenel, V, 765, 820, 822; VIII, 309, 311, 315, 321, 322, 324. 

33 S. R. Gardiner, op. tit., VIII, 375-378. 
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good offices of the Danish King to inveigle Sweden into a separate 
peace. The good offices of Saxony, Lauenburg and Waldeck were also 
employed in behalf of the Emperor, but with little success, for the 
French diplomacy had long before prepared the alliance against the 
onslaught of would-be mediators whose efforts for peace might advance 
the Hapsburg policy of Divide et impera. 34. The Treaty of Wismar, 
negotiated by Oxenstierna and Saint-Charmond in 1636, had provided 
that " no negotiations shall be begun for peace or an armistice with 
the Emperor or his allies, either directly or indirectly, secretly or 
openly, without the joint action and common consent of the King of 
France and the Queen of Sweden. ' ' 35 All proposals submitted through 
the good offices of neutral Powers were to be communicated without 
delay to the other ally, and no answers to such proposals were to 
be made except conjointly and with common consent of the allies. 
Two years later, when d'Avaux and Salvius negotiated the new 
Franco-Swedish alliance at Hamburg (March 8, 1638), the language 
of the treaty reads as if the allies were heartily weary of the numer- 
ous activities of the Powers who were offering their mediation. After 
renewing the promise to treat with the Empire only conjointly and 
with common consent, the allies now bound themselves precisely to 
acquaint the so-called mediating Powers with this promise and deter- 
mination, in order that these "mediators may direct their activities 
and their good offices accordingly." 86 

The negotiations at Hamburg between the belligerents were con- 
ducted by exchange of messages through the good offices of the King 
of Denmark. At the beginning, the Imperialists proposed, as we have 
already seen, to treat with Sweden alone; but d'Avaux and Salvius 
insisted that the crowns of France and Sweden must negotiate to- 
gether, and the King of Denmark was compelled to proceed in accord- 
ance with this demand. 37 

Nevertheless, d'Avaux had reason to suspect, much to his chagrin, 

that secret meetings between Salvius and the Imperial agents fre- 

s* Puf endorf , De rebus Buecicis, lib. xi, 67, 68; xii, 68, 69. 
85 Hallendorff, II, ii, 370. 

36 Ibid., V, ii, 426. 

37 Pufendorf, De rebus Suecicis, lib. viii, 78; ix, 61; x, 68-73; xi, 62, 65; 
xii, 73-80; xiii, 83-90; Bougeant, I, 347-348, 402-406, 415-419, 447-448, 451-472. 
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quently occurred. Christian 's representative at Hamburg, Dr. Lorens 
Langermann, who exercised the office of mediator, appears to have 
fully deserved the esteem of the negotiators. Under his mediation, 
the preliminary Treaty of Hamburg, providing for the convening of 
the long-awaited congress, was finally signed on December 25, 1641. 
In the preamble of this document, the negotiating Powers paid tribute 
to the great services of the King of Denmark in words which con- 
tained much eloquent truth, notwithstanding his well-known par- 
tiality, saying: "We make known to each and all interested, that 
after having attempted for several years to establish a mode of nego- 
tiating for a universal peace, and after having encountered numerous 
difficulties in our preliminary negotiations, at last, by the grace of 
God and by the authoritative interposition of the King of Denmark 
as Mediator, we have ordered these things as between us. . . . " 38 

IV. THE RIGHT OF REJECTION OF MEDIATORS 

In his Synopsis juris gentium, published in 1680, Johann Textor 
proposed as a principle of international law that a Power which had 
accepted the mediation of another state reserved the right to reject 
the diplomatic agent appointed by that state to perform the office of 
mediator ; and he cited the objection made by Louis XIV in 1675 to 
the appointment of Archbishop Guinigi as mediator at the Congress 
of Nymegen. 39 Another precedent taken from the period of the Thirty 
Years' War could also have been cited, namely, the recall of the 
Papal mediator appointed for the Congress of Westphalia in 1643. 

The Treaty of Hamburg, which made the preliminary arrange- 
ments for the general peace congress, contained no provision in regard 
to the mediating Powers. It seems to have been tacitly understood 
that the Papacy would mediate between the Catholic Powers at Mini- 
ster and that the King of Denmark would mediate between Sweden 

38 Hallendorff, V, ii, 501. The Latin text is also in Lunig, Teutsehes Beichs- 
Archiven,, Partis specialis ocmtvnuatio, I, i, 399; Abreu y Bertodano, Coleccion 
de los Tratados de EspaOa, III, 651; Meiern, Acta pools WestphaMcw, I, 8; 
Gartner, Westphalische Friedens-Cantzley, I, 5, 10; Pufendorf, De rebus Suecicis, 
lib. xiii, 90; Bougeant, I, 472. French texts are in Leonard, III, 71; Bernard, 
III, 384; Dumont, VI, 231. A Dutch translation is in Aitzema, op. eit., II, 759. 

39 Cap. xx, 56. 
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and the Empire at Osnabriiek, while the good offices and mediation of 
the Republic of Venice would be continued in the future as in the 
past. In the meantime, Cardinal Ginetti, weary of his long and un- 
fruitful mission at Cologne, had returned to Rome; and although 
Fabio Chigi, as Papal Nuncio, was acting in his place, the Pope 
commissioned Cardinal Rosetti as legatus a latere for the negotiations 
at Miinster. This appointment was unfortunate ; for, as Textor says, 
"no one is bound to consent to a mediator whom he holds in suspi- 
cion," and Cardinal Rosetti was far from enjoying the confidence of 
the French Government. 40 He had been a partisan of the famous 
beauty, the Duchess of Chevreuse, whom Richelieu banished from 
Paris in 1626 and who intrigued and plotted against him in almost 
every court of Europe ; and he was also regarded as biased in favor of 
Spain as against France. So far as Mazarin 's objections to Cardinal 
Rosetti were concerned, however, there may have been considerable 
truth in the accusation made at the time that the Premier of France 
counted on winning the favor of the mediator who would be ap- 
pointed in Rosetti 's place and who would owe his appointment to the 
French rejection of his predecessor. At any rate, soon after learning 
the name of the Pope 's choice, Mazarin protested by letter to Cardinal 
Bichi, who was then on a mission for France at the Papal Court. Of 
course, the Pope was piqued, but nevertheless he was compelled to 
recall his nominee ; and thereupon directed the nuncio at Cologne to 
appear at Miinster for the opening of the Congress, while he showed 
his displeasure by withholding from Fabio Chigi the exalted rank of 
legatus a latere which Rosetti had enjoyed. 41 

The disputing states were aware that the Papacy could not be a 
disinterested mediator at every stage of the negotiations. The Holy 
Father was not well disposed toward the Protestant Powers; he was 
intent upon conserving the property of the Church throughout Eu- 
rope; and he was interested in maintaining a balance of power in 

*> Cap. xx, 52. Likewise Wicquefort said : "Le Ministre Mediateurs doit 
estre aussi bien desinteresse que le Prince qui l'employe." Op. cit., II, 161. 

« Cheruel, Lettres du Cardinal Mazarin, I, xci, 190, 315, 546; Gartner, op. 
cit., I, 599; II, 440, 458; Meiern, op. cit., I, 34, 62; Relatione de Gontarini, in 
Fontes rerum Austriacarum, XXVI, 297; Grotii epistolw ad Oxenstierna, II, iv, 
25, 74, 78, 90, 390; Bougeant, II, 2-3; Adam Adami, cap. iv, 4. 
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Italy. 42 Thus the presence at Miinster of an additional mediator sent 
by the Republic of Venice was welcomed by the various belligerents, 
although the Republic — like the Papacy — was not in a position to 
perform the office of mediation in an altogether impartial manner, 
being also interested in the balance of power in Italy. In fact, Con- 
tarini received instructions from his government upon this point. 43 
The scope of the two mediators at Miinster was not the same. The 
mediation of the Papal Nuncio extended over the negotiations of 
the Catholic Powers, namely, the Emperor, the Kings of France and 
Spain, the Elector of Bavaria, the Dukes of Savoy, Lorraine and 
others. The mediation of the Venetian Ambassador had a larger field 
comprising not only the Catholic Powers but also the Republic of the 
Netherlands and the Protestant states of Germany. On the eve of the 
Congress, the Swedish Government made an attempt to extend the 
Venetian mediation over the conferences at Osnabruck in the place 
of the mediation of the Danish King. 

The belated desire on the part of the Swedes to secure the media- 
tion of the Venetian Republic, within four years after having prac- 
tically rejected the offer of the services of this Power, involves the 
episode of the involuntary retirement of Christian IV as a mediator 
at the Congress of Westphalia — an episode which well illustrates the 
manner by which the complexities of the diplomatic situation were 
increased by the lapse of time. After the signing of the Treaty 
of Hamburg, on December 25, 1641, the King of Denmark had 
continued his services as mediator during the long wrangle over 
the ratification of this treaty and the exchange of safe-conducts. 
When at last these documents were delivered into the hands of the 
mediator by the various belligerents, the Danish King served as the 
medium for the vigorous protest of the Empire against the delay 
of the French in sending plenipotentiaries to the Congress. The 
Vienna Government had been prompt in dispatching its envoys to 
Westphalia. 44 On July 30, 1643, Graf von Nassau arrived at Miinster, 
and Graf von Auersberg had already proceeded to Osnabruck. In 

42 Bougeant, II, 4; Meiern, I, 60; Adam Adami, cap. iv, 4. 

43 Bougeant, II, 4. 

44 Meiern, I, 36-37; Gartner, I, 655-659. 
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the following month the representatives of Denmark reached Osna- 
briick, while the Venetian envoy and one of the Swedish plenipoten- 
tiaries reached the congress in the middle of November. These 
tardy arrivals were bad enough, but the delay of the French and 
Spanish delegations exceeded all bounds of diplomatic courtesy. 
Toward the end of February, 1644, the Imperial plenipotentiaries 
wrote to the Papal Nuncio at Cologne, who in the capacity of prin- 
cipal mediator evidently intended to be the last envoy to arrive 
at the congress, begging him to set out for Minister, since the French 
would never come unless they knew that he was on his way. A month 
after the writing of this letter, the French plenipotentiary, Count 
d'Avaux, made his belated appearance in Minister, followed two days 
later by Fabio Chigi. 45 A year had passed away since the ratifica- 
tion of the Treaty of Hamburg, and more than two years since the 
signing of that treaty. In the meantime, an event had occurred which 
brought an end to the mediation of the King of Denmark. 

For a number of years the friction between Denmark and Sweden 
had been accumulating. The Danes saw a menace to their inde- 
pendence in the rapid expansion of the Swedish power; while, on 
the other hand, the Swedes were annoyed by the fact of the Danish 
control of the Oresund. Throughout the preliminary negotiations for 
a universal peace, in which negotiations Christian IV persistently 
played the part of the solicitous mediator, the Swedes complained 
that his jealousy of their expanding power had caused him to conduct 
the mediations in a manner far from impartial. 46 By the beginning 
of the year 1644 the two nations were at war, and Christian IV was 
no longer in a position to act as mediator, although it proved to be 
a painful process to separate him from that office. 47 The rupture 
between Sweden and Denmark hindered the negotiations, if it did not 
actually threaten the break-up of the Congress of Westphalia, for 
the Empire refused to accept the offer of mediation which the Vene- 

« Adam Adami, cap. iv, 2, 3; Meiern, I, 32, 33, 38, 57, 58, 63, 186, 191, 195; 
Gartner, I, 346, 496, 505, 660; II, 154, 155, 545, 569, 657. 
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tian Republic tendered at this crisis, advancing the absurd proposi- 
tion that the King of Denmark had been commissioned to preside over 
the entire negotiations at Osnabriick and therefore could not be dis- 
placed by another! 48 Considerable time was consumed in haggling 
over this point, concurrently with the long controversy at Minister 
over the form of the credentials of various plenipotentiaries; but in 
the end the proposal to negotiate in writing without a mediator was 
adopted. 49 Thus was removed one of the final obstacles to the open- 
ing of the negotiations directly bearing upon peace, and on November 
23, 1644, the Swedish Ambassadors received the first proposition of 
the Emperor as a basis of the peace treaty. 

V. CONGRESS: ITS ORIGIN AND MEANING 

A congress is usually defined as a formal meeting of the pleni- 
potentiaries of several states for the purpose of negotiation. In mod- 
ern treatises on diplomatic procedure it is customary to begin the list 
of the great European congresses with the Congress of "Westphalia; 
and the student of international law, unless he is cautious, will assume 
that in 1644 a new diplomatic practice sprang full-fledged into being. 50 
This, however, is not a correct view, for although the Congress of 
"Westphalia was the first assembly of plenipotentiaries from nearly 
all of the great Powers of Europe, yet there had been earlier gather- 
ings of diplomatic representatives of several states, as, for instance, 

«Meiern, I, 201, 211, 215-218, 256-257, 266; Gartner, II, 338, 347, 361, 363, 
371, 449, 483, 681; III, 18. 
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the negotiations at Cateau-Cambresis in 1559 between the plenipoten- 
tiaries of Spain, France and England. Moreover, the term congress 
was employed in diplomatic speech long before the assemblage of 
negotiators at Miinster and Osnabriick, and it did not have its origin, 
as a late writer has implied, in the Latin phraseology of the peace 
treaty of 1648. 

The Latin word which the diplomats of the sixteenth and early 
seventeenth centuries used for designating an assembly of monarchs 
or plenipotentiaries, was conventus. Grotius employed it in his Be 
jure belli ac pacts and in his letters as Swedish ambassador at Paris 
to the Chancellor of Sweden, where he repeatedly used the term in 
referring to the Congress of Cologne in 1636 and the following years. 51 
Eichelieu and the French diplomats spoke of these conferences as 
assemblees. 52 But the Italians called them congressos — a term by 
no means of recent invention, for Guicciardini in his Storia d' It alia, 
written about the year 1540, referred to the celebrated conference 
between Louis XII and Ferdinand of Aragon at Savona in 1507 as a 
congresso. 53 In the seventeenth century we find that Mazarin, the 
papal nuncios, and the Venetian ambassadors at the European capi- 
tals, employed the term in their diplomatic correspondence. 54 The 
Spaniards also used it. 55 In the meantime, the Latin expression ad 
congressum became a stock phrase in the Imperial German corre- 
spondence upon the subject of the proposed assemblage of negotiators 
for peace ; frequently the phrase was changed to the hybrid form sum 
congressum; and, before the plenipotentiaries exchanged their creden- 
tials at Miinster and Osnabriick, the Imperialists had abandoned this 
round-about method of referring to the assembly, and had adopted 

51 De jure belli ac pads, lib. II, cap. xxiii, 8 ; Grotii epistolw ad Oxenstierna, 
II, ii, 217, 276, 289, etc. 

szAvenel, V, 705, 974; VI, 37, 275, 1024, 1030; VIII, 139, 300, 311, 324, 
337, 373. 

53 Edition of Gf. Eosini (Pisa: 1822), III, 192. Guicciardini called the nego- 
tiations at Mantua in 1512, a congregazione.—Ibid., V, 19. 

s* Compare Cheruel, op. cit., I, 218; Barozzi and Berchet, op. tit., II, ii, 306, 
355; Gartner, I, 17, 28, 30, 594. 

55 Goleccidn de Documentos inSditos para la Bistoria de Espana, LXXII, 
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the abbreviation of the Italian word, which has ever since been re- 
tained in the vocabulary of diplomacy. 56 

VI. THE SEAT OP THE CONGRESS 

The Treaty of Hamburg provided that the plenipotentiaries for 
negotiating the general peace were to meet at two towns in West- 
phalia, — Minister and Osnabriick, — although these two conferences 
were to be regarded as constituting one and the same congress, and 
presumably the results of the negotiations were to be amalgamated 
into one and the same treaty. This division of the congress into two 
separate groups was due partly to the Papal policy of unfriendliness 
toward the Protestant Powers, and partly to the fear of the Swedes 
that their prestige and interests would be injured by treating in the 
same conference with their ally, France. Early in the year 1636, 
Oxenstierna had given a qualified assent to the proposal for sending 
plenipotentiaries to Cologne; but the Papacy failed to give the Swed- 
ish Government a formal invitation to accept its mediation at Cologne, 
and by the time that the Venetian offer of mediation reached Stock- 
holm, the Swedes had begun to fear the pre-eminence of France in 
any general peace congress. 57 

Yet France and Sweden were bound by solemn agreement to nego- 
tiate only concurrently with the Empire. Such had been the stipula- 
tion of the Treaty of Wismar (March 20, 1636). 58 Neither ally was 
to receive proposals from the enemy for peace or for suspension of 
hostilities without the knowledge of the other, and there was to be no 
negotiation except conjointly and with common consent. Thus it was 
clear that if France used the mediation of the Papacy in treating 
with the Empire and Spain, and if the Swedes refused to undergo 
the humiliation of coming to Cologne without an invitation from the 

ssMeiern, I, 25, 27, 31, 65; Gartner, I, 55, 63-65, 74, 76, 109, 127, 176, 
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Coise (1759), I, 559. 
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principal mediating Power, then the negotiations must needs be con- 
ducted simultaneously in two different places. Accordingly, when 
d'Avaux and Salvius concluded the new Franco-Swedish alliance at 
Hamburg, it was agreed that in the peace negotiations France should 
treat at Cologne, and Sweden at Hamburg or Liibeck, while at either 
place the German adherents of France and Sweden might attend and 
participate in the negotiations. The two conferences were to be in 
close communication. The treaty also provided: 

An agent of Sweden shall be present at Cologne and an agent 
of France at Hamburg, both without power for treating with the 
common enemy and without votes in the proceedings, but with the 
understanding that they shall attend the sessions and report upon the 
negotiations to their plenipotentiaries, and also give their advice if 
necessary. But nothing shall be concluded in either conference with- 
out the knowledge and consent of both allies. 59 

Of course, the cities of Cologne and Hamburg were too far apart — 
to say nothing of the distance between Cologne and Liibeck — for the 
successful conduct of such negotiations as were contemplated in the 
treaties of 1636 and 1638. And it was a happy decision on the part 
of the French to propose a pair of towns in closer proximity. 60 Riche- 
lieu disliked the plan of holding separate conferences : it would excite 
jealousy, he said, between the two sets of negotiators, and still more 
between the mediators, who would dispute the glory of being the 
first to achieve the drafting of a treaty and thus too hastily conclude 
a peace! Acting upon instructions from Paris, dAvaux proposed to 
Salvius that the Swedes should treat with the Emperor at Osnabriick, 
Frankfurt-am-Main, or else Cologne, while the French should treat 
with the Emperor at Minister, Mayence or "Wesel. Later in the nego- 
tiations dAvaux himself limited the proposal to Miinster and Osna- 
briick. Both of these towns were in Westphalia; the former was 
within the jurisdiction of the Elector of Cologne and was a place 

59 "Intersit tamen tractatui Coloniensi Agens Suecicus, Hamburgensi Gallicus, 
uterque tarn sine potestate agendi cum hoste communi quam sine voto, sed 
honesta cum sessione, ut audiant, referant ad Plenipotentiaries quisque suos, et 
sieubi opus, prsestentes moneant: Nihil autem illis insciis aut inconsultis 
utrobique tractetur." — Hallendorff, V, ii, 427. 

«o Avenel, VIII, 371 ; Bougeant, I, 392-393. 
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altogether fitting and proper for a legate of the Pope to appear. On 
the other hand, Osnabruck was a Protestant town, or at least the 
greater number of the burghers had inclined toward the Lutheran 
faith in the Reformation, and at the present moment it was occupied 
by the military forces of the Swedes. The distance between the two 
towns was but thirty miles, so that the couriers of the plenipotentiaries 
could easily pass from one to the other in less than a day's ride. And 
all in all, the selection of these two places seemed the most practical 
solution for complying with the unusual requirements as to unanimity 
of negotiation in two separate conferences demanded by the Franco- 
Swedish treaty of 1638, as well as for meeting the scruples and preju- 
dices of the Papacy and of all other Powers concerned. 

Salvius at first objected to the French proposal to change the 
stipulations of the treaty of 1638 in regard to the place of the peace 
conferences. No diplomat ever knew better than he how to play 
the game of quid pro quo and how to take exceptions to propositions, 
if for no other reason than for the purpose of gaining concessions 
elsewhere. The German Diet also raised objections to Minister and 
Osnabruck, proposing instead the towns of Speier and Worms, or 
Frankfurt and Mainz. In the end, however, the French proposal pre- 
vailed. The new alliance between France and Sweden, signed on 
June 30, 1641, stipulated that the future peace congress should be held 
in two towns near together, like Minister and Osnabruck ; 61 while the 
preliminary treaty of peace signed on December 25, 1641, by the 
plenipotentiaries of the Empire, France and Sweden, contained the 
following provision : 

The places for conducting the general negotiations shall be Osna- 
briick and Miinster in Westphalia. . . . The two congresses shall be 
regarded as one. And not only the roads between Osnabruck and 
Miinster shall be secure for the parties concerned to go and come with 
complete freedom and safety, but also a station between the two cities 
as shall be convenient for the intercommunication of the particular 
negotiators shall enjoy the same security as the aforesaid cities. 62 

si Hallendorff, V, ii, 473. The Latin text is also in Bougeant, I, 425. A 
summary in French is in Leonard, V; and Bernard, III, 414. 

62 "Loca universalis tractatus sint Osnabruga, et Monasterium in Westphalia 
. . . Uterque congressus pro uno habeatur; atque ideo non solum itinera inter 
utramque urbem omnibus, quorum interest, ultro citroque libere, secureque com- 
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VII. IS A TRUCE NECESSARY BEFORE A PEACE CONGRESS ? 

Alberico Gentili in 1588 denned a truce as an agreement which 
suspends hostile acts without interrupting the state of war; and a 
century later Textor gave the vivid German definition: ein Still- 
stand der Waffen. 63 Nearly all of the early writers referred to a truce 
as a preliminary step to negotiations for peace. But it was not claimed 
that a suspension of hostilities was a prerequisite for such negotia- 
tions. However, among the papers of the French plenipotentiaries 
at the Congress of "Westphalia is to be found a memoir which attempts 
to answer among other questions: "Is it necessary to make a truce 
or suspension of arms before treating of peace?" The memoir de- 
clares that it was the general practice among nations that negotiations 
for peace should be preceded by a suspension of hostilities. 6 * Such 
procedure assured the belligerents of some degree of security and 
tranquillity for the deliberations on peace, and constituted a logical 
and easy transition from a state of war to a state of peace. There- 
upon the writer laid down the conditions, — mostly to the advantage 
of France, — upon which his country would be willing to sign a truce. 
What these conditions were, or how much truth there was in the 
Spanish accusations in 1643 that Mazarin desired not a peace but 
only a long truce, is a matter for difference of opinion. The signifi- 
cant thing for the student of the development of international law is 
the attempt here made to lay down a rule that a peace congress 
should begin with a suspension of hostilities. 

The rule formulated by the French Government in 1643 could be 
supported by numerous precedents. The conferences at Cambrai in 
1528 and at Cateau-Cambresis in 1559 were preceded by signed 
truces. 65 But, on the other hand, many a peace has been negotiated 
without a formal suspension of hostilities, as in 1598, when Henri 

meari posse, tuta sunto: Sed et quicunque locus inter jectus particular! tractan- 
tium conventui pro mutua communicatione videbitur commodus, eadem, qua 
dictse urbes, securitate fruatur." — Hallendorff, V, ii, 502. 

63 Be jure 'belli, lib. II, cap. xii. Compare Textor, Synopsis juris gentium, 
cap. xix, 1. 

64 Le Clerc, I, 158. 
esDumont, IV, 515; V, 27. 



PROCEDURE PRELIMINARY TO THE CONGRESS OF WESTPHALIA 475 

IV of France shamefully abandoned his solemn oaths to the English 
and Dutch and accepted the mediation of the Papacy in the negotia- 
tion of the Treaty of Vervins with Spain. Although it may appear 
inconsistent for a state to negotiate and fight at the same time, yet 
it is not reasonable to set up a rule that will tend to hamper or limit 
the beginning of any negotiations which may in the end lead to 
peace. At any rate, the French view did not carry the day in the 
Thirty Years' War against the opinion of the Imperialists and Span- 
iards, who believed that they had much to gain and little to lose 
by keeping their armies actively employed. 

The agitation for a general truce had begun with the proposal 
of the Papacy for a suspension of arms during the Congress of Co- 
logne. Richelieu agreed to this policy on condition that the truce 
should be made on a basis of uti possidetis, but the sanguine hopes of 
Olivarez to gain territory from France had defeated the proposal in 
1637. 66 Negotiations for a general armistice continued in the follow- 
ing years, but without a successful outcome. No agreement was 
reached, even after the assembling of the diplomats at Munster and 
Osnabriick. Throughout the duration of the Congress of West- 
phalia (1644-1648) the armies of the belligerent states continued the 
struggle with varying fortune on either side. 

VIII. NEUTRALIZATION OF THE SEATS OF THE CONGRESS 

The two towns chosen for the Congress of Westphalia were within 
the area of hostilities. Munster had suffered from the ravages of the 
Protestant armies and Osnabriick was still occupied by a Swedish 
garrison. In view of the fact that no truce had been concluded, the 
negotiators of the Treaty of Hamburg agreed that it was not sufficient 
to rely upon the safe-conducts mutually exchanged among the bel- 

66 Concerning the negotiations upon a general truce, see: MSmoires de Riche- 
lieu, IX, 403-418; X, 85-156, 521-539; Avenel, VI, 21, 241; VII, 771, 778, 1026 
VIII, 314, 316, 319, 322, 329; Cheruel, I, xciii, 653, 890; Le Clere, II, 7-11 
Gartner, II, 598, 649; Grotii epistolw ad Osoenstierna, II, ii, 202, 329, 469, 490 
Pufendorf, De rebus Sueeicis, lib. ix, 67; xi, 76-79; xii, 55-61; xiv, 66; Bougeant, 
I, 279-280, 358-364; II, 36-37, 82-84; Adam Adami, cap. ii, 14; A. Canovas del 
Castillo, I, 186-191, 310-316; G. Fagniez, op. cit., II, 392-399; A. Waddington, 
op. cit., I, chap. iii. 
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ligerents nor upon the diplomatic immunities of the plenipotentiaries. 
In order to protect the congress from all direct inconveniences attend- 
ing the conduct of hostile operations, it was proposed at Hamburg 
to neutralize the two Westphalian towns as well as the roads between 
them. 

The neutralization of local territory was by no means an unpre- 
cedented step. Among a large number of earlier cases may be cited 
the neutralization of the town of Vervins in 1598, when Henri IV 
of France negotiated peace with Spain under the mediation of the 
Papacy. 67 The Thirty Years' War, from beginning to end, was re- 
plete with cases of neutrality and neutralization. 68 Indeed, neutral- 
ity in a great variety of forms played such an important role in the 
diplomacy of this period and in its political literature, that some 
modern authorities on international law reproach Grotius for not 
having used the material so close at his hand and for not having 
devoted more space to the subject of neutrality and neutralization in 
his De jure belli ac pacts. These authors overlook the all-important 
fact that the men of the seventeenth century were by no means eman- 
cipated from the slavish preference for classical learning and scholas- 
tic methods. No doubt Grotius made a more effective contribution to 
the science of international law in 1625 by not breaking abruptly with 
the past, even if it had been possible for him to do so. However this 
may be, the Thirty Years' War soon proved to be a rich laboratory 
for those jurists, like Zouche and Textor, who were beginning to de- 
velop the science of international law along its empirical as well as 
its philosophical side, and who were undertaking to build up a body 
of rules drawn from actual experience in the realm of international 
intercourse. In 1680, Johann Textor included a long chapter on 
neutrality and neutralization in his text-book on the Law of Nations 
(cap. xxvi), citing and commenting upon cases drawn from the his- 
tory of the Thirty Years' War and the age of Louis XIV, and pub- 

eTDumont, V, 541. 

58 For accounts of neutrality and neutralization in the Thirty Years' War, 
see P. Schweizer, Geschichte der Schweizerischen Neutralitiit, I, 27-36, 213-280; 
S. Schopfer, Principe Juridique de la Neutrality, 103-28; R. Dollot, Origmes 
de la Neutrality de la Belgique et la Systeme de la Barrtere, 30-99; E. Nys, 
Etudes de Droit International et de Droit Politique, II, 72-77. 
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lishing extracts verbatim taken from the public records for the pur- 
pose of illustrating and fortifying his propositions, — a remarkable 
step in the development of international law ! 

In the Treaty of Hamburg of December 25, 1641, the signatory 
Powers provided for the neutralization of the seats of the Congress 
as follows : 

The peace negotiations shall be at Osnabriick and Miinster in 
Westphalia, from which towns all garrisons and troops must depart 
as soon as the exchange of the safe-conducts of the plenipotentiaries 
shall be effected. During the Congress the said cities are to be ab- 
solved of their oaths of allegiance to one and the other party, and 
shall be in a state of neutralization. In the meanwhile the custody 
of the two cities shall be in the hands of the Magistrates and Bur- 
gesses of the said cities and their proper soldiers. On their side, the 
Magistrates shall give a Reversal or solemn assurance that they will 
faithfully and securely safeguard the congress and religiously pre- 
serve and protect the persons, suite and equipment of the plenipoten- 
tiaries ; and if anything is required of the Magistrates for the common 
good of the negotiators, they shall perform it accordingly, executing 
nothing in favor of one party or the other, but only on the request of 
both corps of plenipotentiaries. 69 

In a subsequent article it was provided that the roads between the two 
towns were to be neutralized and made secure and free for the use 
of the plenipotentiaries and their suites. A place was to be selected 
midway between the two towns as a junction for the communication 
of the plenipotentiaries, which also was to be neutralized. Finally, 
if the congress should break up without concluding a treaty of peace, 
the neutrality of Miinster and Osnabriick was to continue for six 
weeks following upon the rupture of negotiations; after which time 
the towns were to receive back the troops formerly garrisoned there. 

69 "Loca universalis tractatus sint Osnabruga et Monasterium in Westphalia, 
ex quorum utroque statim post eommutatos, ufc infra ^dieetur, salvos conductus, 
educantur militaria partium prsesidia, et durantibus congressibus dictse civitates 
saeramento erga utriusque partis solutae ad neutralitatem obligentur. Magistratui 
interim proprio eum milite et eivibus sua cujusque urbis custodia relinquatur. 
Ipse vicissim dato reversali obstringatur ad fidelitatem et seeuritatem toti con- 
ventui prsestandam, et tractantium res ac personas, comitatumque sancte haben- 
dum et eustodiendum. Et si quid ab eo pro communi tractatus bono requisitum 
fuerit, prsestet se quidem obsequentem; neutrius tamen partis jussa exequatur, 
nisi ab utroque Legatorum corpore collegiatim insinuata." — Hallendorff, V, ii, 501. 
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The form of the Reversal, or solemn assurance to be given by the 
Magistrates of the two towns, was adopted at Hamburg at the time 
of signing the treaty. It pledged the Biirgermeisters and the Raths 
to perform the obligations imposed upon them by the Treaty of Ham- 
burg, and it absolved both towns from their oaths of allegiance — on 
the part of Minister to the Emperor and the Elector of Cologne, and 
on the part of Osnabriick to the Emperor and the Bishop of Osna- 
briick. 70 Accordingly, after the ratification of the Treaty of Ham- 
burg (May 23, 1643) and the exchange of safe-conducts, the Imperial 
agent, Johann Cranen, and the Elector of Cologne at Minister, on May 
27, 1643, in the presence of a French representative, notaries and 
other dignitaries, absolved the Biirgermeister and Rath of their al- 
legiance and received their Reversal as provided in the Treaty of 
Hamburg. At the same time the neutrality of the town was pro- 
claimed. 71 

The next step was for one of the Imperial plenipotentiaries to 
proceed to Osnabriick and repeat the ceremony of neutralization 
at that place. But the Swedish garrison still occupied the Peters- 
berg, and Graf von Auersberg complained to the Danish King as 
mediator that the Swedes were not carrying out their obligations. 
After waiting several weeks for the Swedish troops to withdraw, the 
actum relaxationis juramenti et institutes neutralitatis in the name 
of the Emperor was eventually celebrated at Osnabriick. On July 8, 
Salvius, one of the Swedish plenipotentiaries, executed a similar 
document on the part of Queen Christina, while shortly afterwards 
the commandant at Osnabriick received his orders to march. 72 

IX. SAFE-CONDUCTS, THE EQUALITY OF STATES AND OTHER PROBLEMS 

In his De jure belli, published in the year 1588, Gentili devoted 
a chapter to the question of safe-conducts, and Zouche included com- 
mentaries upon this subject in his Juris et judicii fecialis sive juris 
inter gentes, published in 1650. During the Thirty Years' War the 
subject was one of considerable importance. At several times in the 
preliminary negotiations for peace, it engaged the paramount atten- 

i« Gartner, I, 5-14. "nibid., I, 269-327; Meiern, I, 14-22. 

wlMd., I, 10, 328, 343, 346, 365, 370-401; Meiern, I, 22. 
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tion of the diplomats. The delay of Spain and the Emperor to grant 
safe-conducts to the Swedes, the Dutch and the Protestant princes of 
Germany was one of the causes for the failure of the Congress of 
Cologne; while the preliminary peace negotiations at Hamburg were 
obstructed for two years and more by the insistence of the French 
upon the insertion of phrases in the safe-conducts to be given by the 
Emperor which would constitute a recognition by the Emperor of 
the sovereignty and independence of the Protestant German princes. 73 
Finally, the treaty of December 25, 1641, provided that within the 
space of two months the belligerents should deposit in the hands of 
the ambassadors of the King of Denmark at Hamburg the requisite 
number of safe-conducts properly executed according to a form pre- 
scribed by the mediator. 

Instead of two months, however, two years and a half passed away 
before the exchange of safe-conducts took place. Immediately follow- 
ing the signing of the Treaty of Hamburg, the Imperial plenipoten- 
tiary, Graf von Liitzow, was recalled for having been, as d'Avaux 
bitterly complained, so simple as to believe that the House of Austria 
sincerely wished peace. 74 But the Emperor might well regret a treaty 
which permitted his rebellious vassals to treat with him as independ- 
ent Powers, and which gave full latitude to French intervention in 
German affairs. Among the numerous reasons assigned for the refusal 
at Vienna to ratify the treaty, the new Imperial plenipotentiary 
mentioned the neutralization of Miinster and Osnabriick as deroga- 
tory to the dignity of the Emperor, whose safe-conducts should be 
deemed sufficient protection to the negotiators. 75 This position the 
Germans were unable to maintain in the subsequent negotiations ; and 
like several other provisions which were unfavorable to the Emperor, 
the stipulation for the neutralization of Miinster and Osnabriick 
remained in the treaty as ratified on July 22, 1642. 76 The end of the 

"Avenel, VII, 1034; VIII, 323, 337; Memoires de Richelieu, X, 500-512; 
Bougeant, I, 347-358, 452-469; Pufendorf, De rebus Suecicis, lib. x, 72-87; xi, 
62-66; xiii, 88-90; Adam Adami, cap. ii, 10-12; iii, 2-3. 

M Bougeant, I, 481. 

rs Pufendorf, De rebus Suecicis, lib. xiv, 51-52 ; Liinig, Literce procerum 
Europe, I, 337-357; Londorp, V, 775-782; Le Clerc, I, 113-134. 

76 Hallendorff, V, ii, 501. 
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diplomatic tangles, however, had not yet been reached. More delays 
ensued over the question of the Spanish ratification and exchange of 
safe-conducts; and the plenipotentiaries might have continued their 
wranglings for another year had not the King of Denmark brusquely 
fixed upon April 18, 1643, as the day for the delivery of the proper 
documents preliminary to the Congress of Westphalia. 77 

Another diplomatic problem, the ever-recurring quarrel over the 
pre-eminence of the crowns, also appeared in the negotiations at 
Hamburg, and was further complicated by the persistent refusal of 
the French to recognize Ferdinand III as Emperor of the Holy 
Roman Empire. When the final draft of the Treaty of Hamburg 
began to take form, dAvaux attempted to persuade Salvius that the 
King of France should be named before the Queen of Sweden. 78 Sal- 
vius objected; and it was ultimately agreed that Liitzow should give 
to dAvaux a copy of the treaty signed by himself in which the 
name of the French King and the town of Miinster appeared before 
the name of the Swedish Queen and the town of Osnabriick, while the 
order of these names should be reversed in the copy handed to 
Salvius. After the recall of Liitzow, his successor, Graf von Auers- 
berg, declared that the former ambassador had exceeded his powers 
and had treated with the crowns of France and Sweden as if they 
were the equals of the Emperor. 79 But this contention did not appear 
to be well founded. Withal, while the legal pre-eminence of the Em- 
peror was not injured in the preliminary negotiations, the Swedes won 
a victory over the claims of the French. By refusing to come to 
Cologne, and by insisting upon two sets of treaties from the Imperial 
seal, they did more than merely avoid a contest of their claim for 
equality in the family of nations. They gained recognition from the 
Hapsburgs that in the world of diplomacy Sweden had equal status 
with France. 

if GSrtner, I, 77. 

78 Pufendorf, De rebus Suecicis, lib. xiii, 90; Chemnitz (Stockholm: 1856), 
IV, i, 76. 

'9 Pufendorf, De rebus Sueeicis, lib. xiv, 52. 
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X. CONCLUSION 

In conclusion, we should observe that the period of the Thirty 
Years ' War served as a laboratory for the jurists of the latter half of 
the seventeenth century, who began to develop the science of inter- 
national law along empirical lines. Particularly, the period of eight 
or nine years of negotiations for peace which preceded the Congress 
of Westphalia afforded a large number of precedents and cases in 
diplomacy and law similar to those which Zouche, Textor and Wicque- 
fort employed to illustrate their texts, and which in time crowded out 
the classical and biblical allusions of Victoria, Suarez, Gentili and 
Hugo Grotius. In the matter of diplomatic procedure, the various 
problems connected with mediation occupied a large part of the atten- 
tion of the diplomats. Numerous offers of good offices and mediation 
were made by the neutral Powers, — Denmark, Venice, England, the 
Papacy, and many lesser states. The ensuing struggle on the part 
of Richelieu to prevent these offers of good offices and mediation from 
wrecking the Franco-Swedish alliance, the difficulties arising out of 
the Papal refusal to mediate between the Catholic and Protestant 
Powers, the delicate task of ousting the King of Denmark as a medi- 
ator at Osnabriick after he had become a belligerent, and the quarrel 
over the personnel of the mediators and the peace delegations, gave 
rise to a considerable number of diplomatic precedents. Throughout 
these negotiations the policy of Richelieu moved steadily toward the 
goal of a universal peace congress, and in the end his great purpose 
was achieved. The Congress of Westphalia was thus the first of the 
general conferences in which the majority of European Powers were 
represented. The practice of negotiating in diplomatic assemblies 
was not, however, a new procedure, as witness, for instance, the Con- 
gress of Cateau-Cambresis in 1559. Even the term congress was 
already found in the diplomatic vocabulary; and the custom of neu- 
tralizing the seat of a congress had previously been established. The 
holding of the Congress of Westphalia simultaneously in two towns 
thirty miles apart was the result of the Papal policy of intolerance 
toward the Protestant Powers and of the well-founded fear of the 
Swedes regarding the overbearance of Prance in the peace negotia- 
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tions. No general truce preceded the congress. The proposal of the 
Pope for a truce and the contention of the French that a suspension 
of arms must necessarily precede a peace congress, did not carry the 
day. Throughout the sitting of the Congress of "Westphalia, the 
armies of the belligerent states actively continued their hostile opera- 
tions. Numerous other details of diplomatic procedure, such as the 
form of the safe-conducts, and the question of the equality of states 
in the assembly, hindered the making of peace. 

The eight or nine years of negotiations preliminary to the Con- 
gress of Westphalia cannot properly be separated from the four years 
of negotiations at the congress itself, although it is convenient to con- 
sider them apart in a study of diplomatic procedure, for the purpose 
of inquiring into the problems involved in the calling together of the 
first great congress of the European Powers. Of course, throughout 
this period, the chief obstacles to peace were the eagerness of the 
belligerents to support their claims by force of arms and the demand 
of Richelieu for a universal congress. For nearly a decade the Im- 
perialists desperately fought this demand. If they could have broken 
the Franco-Swedish alliance, or if they could have driven the French 
and Swedish armies out of Germany, the Thirty Years' War would 
have- had a different ending. The final adoption of the French pro- 
gram for a general peace congress was a brilliant triumph of French 
diplomacy over the Hapsburg policy of Divide et impera. Although 
the various belligerents took advantage of every question of procedure 
with the intention of retarding such peace negotiations as did not 
appear to be for their own interest, yet, on the other hand, these prob- 
lems constituted in themselves a very real hindrance in the way of the 
pacification of Europe. Kenneth Colegrove. 



